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change which would render the rep-
resentations made pursuant to para-
graph (b)(3)(iv) of this section inac-
curate or the continuation of such rep-
resentations false or misleading. 

(5)(i) If a claim of exemption has been 
made under § 4.12(b)(2)(i), the com-
modity pool operator must make a 
statement to that effect on the cover 
page of each offering memorandum, or 
amendment thereto, that it is required 
to file with the Commission pursuant 
to § 4.26. 

(ii) If a claim of exemption has been 
made with respect to paragraph 
(b)(2)(iii) of this section, the pool oper-
ator must make a statement to that ef-
fect on the cover page of each annual 
report that it is required to file with 
the Commission pursuant to § 4.22(c). 

(6)(i) Any claim of exemption effec-
tive hereunder shall be effective only 
with respect to the pool for which it 
has been made. 

(ii) The effectiveness of such claim 
shall not affect the obligations of the 
commodity pool operator to comply 
with all other applicable provisions of 
this part 4, the Act and the Commis-
sion’s rules and regulations issued 
thereunder with respect to the pool and 
any other pool the pool operator oper-
ates or intends to operate. 

[52 FR 41984, Nov. 2, 1987, as amended at 60 
FR 38183, July 25, 1995]

§ 4.13 Exemption from registration as 
a commodity pool operator. 

(a) A person is not required to reg-
ister under the Act as a commodity 
pool operator if: 

(1)(i) It does not receive any com-
pensation or other payment, directly 
or indirectly, for operating the pool, 
except reimbursement for the ordinary 
administrative expenses of operating 
the pool; 

(ii) It operates only one commodity 
pool at any time; 

(iii) It is not otherwise required to 
register with the Commission and is 
not a business affiliate of any person 
required to register with the Commis-
sion; and 

(iv) Neither the person nor any other 
person involved with the pool does any 
advertising in connection with the pool 
(for purposes of this section, adver-
tising includes the systematic solicita-

tion of prospective participants by 
telephone or seminar presentation); or 

(2)(i) The total gross capital con-
tributions it receives for units of par-
ticipation in all of the pools that it op-
erates or that it intends to operate do 
not in the aggregate exceed $200,000; 
and 

(ii) None of the pools operated by it 
has more than 15 participants at any 
time. For purposes of computing the 
number of participants for paragraph 
(a)(2)(ii) of this section, the following 
participants shall be excluded: 

(A) The pool’s operator, commodity 
trading advisor, and the principals 
thereof; and 

(B) Any relative, spouse or relative of 
such spouse living in the same house-
hold as such participant. 

(b)(1) No person who is exempt from 
registration as a commodity pool oper-
ator under paragraph (a)(1) or (a)(2) of 
this section and who is not registered 
as such pursuant to that exemption 
may, directly or indirectly, solicit, ac-
cept or receive funds, securities or 
other property from any prospective 
participant in a pool that it operates or 
that it intends to operate unless, on or 
before the date it engages in that ac-
tivity, the person delivers or causes to 
be delivered to the prospective partici-
pant a written statement that must 
disclose this fact as follows: ‘‘The com-
modity pool operator of this pool is not 
required to register, and has not reg-
istered, with the Commodity Futures 
Trading Commission. Therefore, unlike 
a registered commodity pool operator, 
this commodity pool operator is not re-
quired by the Commission to furnish a 
Disclosure Document, periodic Account 
Statements, and an Annual Report to 
participants in the pool.’’ The person 
must: 

(i) Describe in the statement the ex-
emption pursuant to which it is not 
registered as a commodity pool oper-
ator; 

(ii) Provide its name, main business 
address and main business telephone 
number on the statement; 

(iii) Manually sign the statement as 
follows: if such person is a corporation, 
by the chief executive officer, chief fi-
nancial officer or counterpart thereto; 
if a partnership, by a general partner; 
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and if a sole proprietorship, by the sole 
proprietor; and 

(iv) By the earlier of seven business 
days after the date the statement is 
first delivered to a prospective partici-
pant and the date upon which the pool 
commences trading in commodity in-
terests: 

(A) File two copies of the statement 
with the Commission at the address 
specified in § 4.2; and 

(B) File one copy of the statement 
with the National Futures Association 
at its headquarters office (Attn: Direc-
tor of Compliance, Compliance Depart-
ment). 

(2) Each person who is exempt from 
registration as a commodity pool oper-
ator under paragraph (a)(1) or (a)(2) of 
this section and who is not registered 
as such pursuant to that exemption 
must: 

(i)(A) Promptly furnish to each par-
ticipant in each pool that it operates a 
copy of the monthly statement for the 
pool that such person received from a 
futures commission merchant pursuant 
to § 1.33, and 

(B) Clearly show on such statement, 
or on an accompanying supplemental 
statement, the net profit or loss on all 
commodity interests closed since the 
date of the previous statement; and 

(ii)(A) Maintain all books and records 
prepared in connection with its activi-
ties as a commodity pool operator for a 
period of five years from the date of 
preparation, and 

(B) Keep such books and records 
readily accessible during the first two 
years of the five-year period. All such 
books and records shall be open to in-
spection by any representative of the 
Commission or the United States De-
partment of Justice. 

(c) Each person who applies for reg-
istration as a commodity pool operator 
must include with its initial applica-
tion the financial statements and other 
information required by § 4.22(c) (1) 
through (5) for each pool it operates 
when such application is made. That 
information must be presented and 
computed in accordance with generally 
accepted accounting principles consist-
ently applied. If the person is granted 
registration as a commodity pool oper-
ator, it must comply with this part 4 
with respect to each pool it operates. 

The provisions of this paragraph (c) 
shall apply even though such person 
was exempt from registration as a com-
modity pool operator pursuant to the 
provisions of paragraph (a) of this sec-
tion at the time it applied for registra-
tion. 

(d) If a person exempt from registra-
tion under the Act as a commodity 
pool operator under paragraph (a)(1) or 
(a)(2) of this section registers as a com-
modity pool operator, that person must 
comply with this part 4 as if such per-
son were not exempt from registration 
as a commodity pool operator. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22, 
1982; 50 FR 15883, Apr. 23, 1985]

§ 4.14 Exemption from registration as 
a commodity trading advisor. 

(a) A person is not required to reg-
ister under the Act as a commodity 
trading advisor if: 

(1) It is a dealer, processor, broker, or 
seller in cash market transactions of 
any commodity (or product thereof) 
and the person’s commodity trading 
advice is solely incidental to the con-
duct of its cash market business; 

(2) It is a non-profit, voluntary mem-
bership, trade association or farm orga-
nization and the person’s commodity 
trading advice is solely incidental to 
the conduct of its business as such as-
sociation or organization; 

(3) It is registered under the Act as 
an associated person and the person’s 
commodity trading advice is issued 
solely in connection with its employ-
ment as an associated person; 

(4) It is registered under the Act as a 
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of, 
the pool or pools for which it is so reg-
istered; 

(5) It is exempt from registration as a 
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of, 
the pool or pools for which it is so ex-
empt; 
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